
FILED 

Court of Appeals 

Division I 

State of Washington 

112712025 4:07 PM 

Supreme Court No. __ 
(COA No. 85437-2-I) 

THESUPREME COURT OF THESTATE OF 
WASHINGTON 

STATE OF WASHINGTON, 

Respondent, 

V. 

DEBRA KESKEY, 

Petitioner. 

ON APPEAL FROM THE SUPERIOR COURT OF THE 
STATE OF WASHINGTON FOR SNOHOMISH COUNTY 

PETITION FOR REVIEW 

BEYERL Y K. TSAI 
Attorney for the Petitioner 

WASHINGTON APPELLATE PROJECT 
1511 Third Avenue, Suite 610 

Seattle, WA 98101 
(206) 587-2711 

wapofficemail@washapp.org 



TABLE OF CONTENTS 

A. IDENTITY OF PETITIONER ......................................... 1 

B. COURT OF APPEALS DECISION ................................ 1 

C. ISSUES PRESENTED FOR REVIEW ........................... 1 

D. STATEMENT OF THE CASE ........................................ 2 

E. ARGUMENT .................................................................... 5 

1. Ms. Keskey did not have the future ability to pay 

restitution and interest to a government agency, and 

the Court of Appeals was wrong to affirm the 

restitution order . .......................................................... 5 

a. Recognizing the immense burden and enduring 

consequences of legal debt, the legislature has limited 

the imposition of restitution and interest on people 

who cannot pay . ........................................................ 6 

b. Ms. Keskey is indigent, elderly, disabled, 

unemployed, and wholly reliant on public assistance. 

The trial court erred when it ordered her to pay 

restitution to a government agency ............................ 8 

c. The trial court also erred when it ordered Ms. Keskey 

to pay restitution interest. ......................................... 12 

2. In the alternative, the trial court erred when it did not 

protect Ms. Keskey's Social Security benefits from 

collection to satisfy restitution and interest, and the 

Court of Appeals was wrong to affirm ...................... 15 

F. CONCLUSION ................................................................ 18 

1 



TABLE OF AUTHORITIES 

Washington Supreme Court Cases 

City of Seattle v. Long, 198 Wn.2d 136, 493 P.3d 94 (2021) .... 6 

State v. Blazina, 182 Wn.2d 827, 344 P.3d 680 (2015) ....... 6, 12 

State v. Catling, 193 Wn.2d 252, 438 P.3d 1174 (2019) ... 15, 16, 

17 

State v. Deskins, 180 Wn.2d 68, 322 P.3d 780 (2014) .............. 8 

State v. Gray, 174 Wn.2d 920, 280 P.3d 1110 (2012) ........... 7, 9 

State v. Tobin, 161 Wn.2d 517, 166 P.3d 1167 (2007) ............. 8 

Washington Court of Appeals Cases 

State v. Bennett, 63 Wn. App. 530, 821 P.2d 499 (1991) ......... 11 

State v. Claypool, 111 Wn. App. 473, 45 P.3d 609 (2002) ...... 12 

State v. D.L. W., 14 Wn. App. 2d 649, 472 P.3d 356 (2020) .... 10 

State v. Sandoval, No. 82447-3-1, 2022 WL 2047218 (Wash. 

Ct. App. June 6, 2022) ......................................................... 17 

Washington Statutes 

RCW 10.01.160 ....................................................................... 7 

RCW 10.82.090 ...................................................... 7, 12, 13, 14 

RCW 43.43.7541 ..................................................................... 7 

RCW 7.68.035 ......................................................................... 7 

RCW 9.94A.753 .............................................................. passim 

11 



RCW 9.96A.010 ..................................................................... 10 

Federal Statutes 

42 U.S.C. § 407 ................................................................ 15, 16 

Legislative Materials 

Laws of 2022, ch. 260 ......................................................... 7, 11 

Rules 

RAP 13.4 ................................................................ 5, 12, 15, 18 

Other Authorities 

Katherine Beckett & Alexis Harris, State Minority & Justice 

Comm'n, The Assessment And Consequences of Legal 

Financial Obligations In Washington State (2008) ............... 6 

111 



A. IDENTITY OF PETITIONER 

Debra Keskey asks this Court to accept review of the 

Court of Appeals decision under RAP 13.3 and RAP 13.4. 

B. COURT OF APPEALS DECISION 

Ms. Keskey appealed the trial court's restitution order. 

The Court of Appeals affirmed. State v. Keskey, No. 85437-2-I, 

2025 WL 80291 (Wash. Ct. App. Jan. 13, 2025). 

C. ISSUES PRESENTED FOR REVIEW 

1. The restitution statute reflects the legislature's intent 

to limit the burden of legal debt on people who are poor. The 

legislature specifically authorized the court to decline to impose 

restitution and interest to certain payees where a person does 

not have the current or future ability to pay. In this case, Ms. 

Keskey was elderly, disabled, unemployed, and entirely 

dependent on public benefits. The trial court erred when it 

concluded Ms. Keskey had the future ability to pay and ordered 

$5,000 in restitution, with interest, to the City of Everett. The 

trial court's statutory authority to impose restitution and interest 
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on poor people is an issue of substantial public interest, 

requiring this Court's guidance. RAP 13. 4(b )( 4 ). 

2. Ms. Keskey relies on Social Security benefits, and the 

anti-attachment statute protects these benefits from collection to 

satisfy a debt. The trial court failed to direct that restitution and 

interest cannot be satisfied using any of those protected funds. 

The Court of Appeals decision conflicts with decisions by this 

Court and is an issue of substantial public interest, requiring 

this Court's guidance. RAP 13.4(b)(l ), (4). 

D. STATEMENT OF THE CASE 

Ms. Keskey was 65 years old when she pleaded guilty to 

felony driving under the influence after her car collided with a 

City of Everett bus. CP 52, 55. 

Ms. Keskey shattered her femur and hip bone in the car 

accident. CP 52; 1/12/23 RP 6. First responders described Ms. 

Keskey's injures as a "violent deformity." CP 90. Ms. Keskey 

was rushed to the hospital and had emergency surgery. CP 91. 
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Ms. Keskey never fully recovered from her injuries. She 

experiences chronic pain in her hip and right leg. CP 32. She 

cannot stand for extended periods of time, and she requires a 

walker or a cane to get around. CP 3 3. In addition to these 

injuries, she also suffers from other health conditions, including 

osteoporosis, osteoarthritis, and chronic obstructive pulmonary 

disease. CP 32. 

The court sentenced Ms. Keskey to 15 months of 

incarceration and scheduled a subsequent restitution hearing. 

CP 60, 63. The State requested $9,668.68 in restitution, payable 

to the City of Everett, for damage to the bus. CP 19. 

At the restitution hearing, Ms. Keskey argued she did not 

have the current or future ability to pay. 4/21/23 RP 15. She 

pointed out she was elderly and, prior to her incarceration, she 

relied on Social Security and Medicaid benefits that she 

received due to her age. CP 28. Those benefits were suspended 

while she was incarcerated. CP 32. 
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At the time of the restitution hearing, DOC had approved 

Ms. Keskey for work release. CP 29. But she did not have a job. 

She could not go back to her prior job because the business had 

closed. CP 29. That job had been uniquely accessible to her: the 

store was a single level, and she knew the owner, who made 

numerous accommodations and "bent over backwards" for her. 

CP 28-29. Still, she was paid minimum wage, lived paycheck­

to-paycheck, and depended entirely on her benefits. CP 28-29, 

51 � 1/12/23 RP 7-8. 

Even though she was approved for work release, Ms. 

Keskey was "unsure where she will be able to work given her 

ongoing injuries." CP 29. Even if she were able to get a job that 

could accommodate her mobility needs, it would likely pay 

minimum wage. CP 29. And even though she expected her 

benefits to resume after she was released from DOC, she would 

still not be able to afford her living expenses. CP 33. 

The court found Ms. Keskey indigent. 5/19/23 RP 22. 

But because DOC had authorized her for work release, the court 
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concluded Ms. Keskey had the future ability to pay. 5/19/23 RP 

22. It therefore ordered her to pay $5,000 in restitution to the 

City of Everett, with interest. CP 18-26. The Court of Appeals 

affirmed the restitution order. App. 1-5. 

E. ARGUMENT 

1. Ms. Keskey did not have the future ability to pay 
restitution and interest to a government agency, and 
the Court of Appeals was wrong to affirm the 
restitution order. 

Ms. Keskey is indigent, elderly, disabled, and entirely 

dependent on public benefits. Despite all this, the trial court 

concluded Ms. Keskey had the future ability to pay and ordered 

her to pay $5,000 in restitution, with interest. The Court of 

Appeals affirmed. This issue involves the correct application of 

the new restitution statute. It is an issue of substantial public 

interest, and this Court should grant review. RAP 13.4(b)(4). 
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a. Recognizing the immense burden and enduring 
consequences of legal debt, the legislature has limited 
the imposition of restitution and interest on people 
who cannot pay. 

Legal debt represents a significant burden on people who 

are poor. It devastates a defendant's reentry and ability to 

access housing, employment, or financial stability. State v. 

Blazina, 182 Wn.2d 827, 837, 344 P.3d 680 (2015). It subjects 

people who are poor to extended court involvement and 

additional fines, sanctions, or even arrest. Katherine Beckett & 

Alexis Harris, State Minority & Justice Comm'n, The 

Assessment And Consequences of Legal Financial Obligations 

In Washington State, 62 (2008). 1 It also contributes to 

Washington's homelessness crisis. City of Seattle v. Long, 198 

Wn.2d 136, 172, 493 P.3d 94 (2021). 

The Washington Legislature recognizes these harms and 

enacted statutory changes to completely eliminate or 

1 Available at: 
https ://media.spokesman.com/ documents/2009/05/study _ LFOi 
mpact.pdf. 
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significantly limit the trial court's ability to impose legal 

financial obligations (LFOs) on people who are poor. See RCW 

10.01.160(3) (costs); RCW 7.68.035( 4) (victim penalty 

assessment); RCW 43.43.7541 (DNA collection fee); RCW 

10.82.090(1) (interest on LFOs). 

The legislature also limited the imposition of restitution 

and interest on people who cannot pay. Laws of 2022, ch. 260, 

§§ 3, 12. If a person "does not have the current or likely future 

ability to pay," the court can refuse to impose restitution and 

interest to "an insurer or state agency." RCW 9.94A.753(3)(b). 

A person does not have the current ability to pay if they are 

indigent. Id. ( citing RCW 10.01 .160(3)). Moreover, the court 

can refuse to impose restitution interest in any case. RCW 

10.82.090(2). 

The sentencing court's authority to order restitution is 

provided by statute. State v. Gray, 174 Wn.2d 920, 924, 280 

P.3d 1110 (2012). This Court reviews a restitution order for an 

abuse of discretion. State v. Tobin, 161 Wn.2d 517, 523, 166 
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P.3d 1167 (2007). The trial court abuses its discretion when its 

decision is "manifestly unreasonable or based on untenable 

grounds or untenable reasons." State v. Deskins, 180 Wn.2d 68, 

77, 322 P.3d 780 (2014). 

b. Ms. Keskey is indigent, elderly, disabled, unemployed, 
and wholly reliant on public assistance. The trial 
court erred when it ordered her to pay restitution to a 
government agency. 

The trial court found Ms. Keskey indigent and did not 

have the current ability to pay, 2 so at issue in this case is 

whether Ms. Keskey had the future ability to pay. 3 See RCW 

9.94A.753(3)(b). The trial court erred when it concluded that, 

despite her indigency, elderly age, disabilities, and reliance on 

public benefits, Ms. Keskey had the future ability to pay and 

imposed $5,000 in restitution. 

At the time of sentencing, Ms. Keskey did not have the 

future ability to pay. She was incarcerated and unemployed. 

2 "A person does not have the current ability to pay if the 
person is indigent[.]" RCW 9.94A.753(3)(b). 

3 The State conceded the City of Everett is a "state 
agency." CP 37; see RCW 9.94A.753(3)(b). 
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She was elderly and had numerous health conditions and 

mobility issues. CP 32. She was severely injured in the accident 

and never fully recovered-she suffers from chronic pain, can 

only stand for short periods of time, and needs a mobility 

device to get around. CP 33. It was unlikely she could find a job 

that could accommodate her needs. CP 29. Even if she could 

find such a job, it would most likely pay minimum wage, which 

meant she would still be below the federal poverty level and 

unable to pay her living expenses. CP 29-30, 33. 

Ms. Keskey' s situation is exactly the type of case the 

legislature sought to address when it authorized courts to 

decline restitution in certain cases. The legislature specifically 

intended courts to treat restitution payable to state agencies 

differently. RCW 9.94A.753(3)(b). This is because the 

purported justification for requiring a defendant to pay 

restitution is to make a victim of a crime whole again. See 

Gray, 17 4 Wn.2d at 930. But costs personally borne by an 

individual victim are different from costs incurred by a 
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government entity. See State v. D.L. W., 14 Wn. App. 2d 649, 

657, 472 P.3d 356 (2020). There is simply no justification to 

burden someone such as Ms. Keskey with restitution debt 

payable to a government agency. See also RCW 9.96A.010 

( declaring the legislature's goal of facilitating reentry). 

To be clear, Ms. Keskey's current inability to pay is a 

sufficient basis on its own to decline to impose restitution. See 

RCW 9. 94A. 753(3 )(b) (the court can decline restitution where 

the person "does not have the current or likely future ability to 

pay" (emphasis added)). But she also did not have any likely 

future ability to pay. Even if Ms. Keskey found a job she could 

physically perform and her public benefits resumed, she would 

still be unable to afford her living expenses. CP 29-30, 33. In 

other words, even in the best case scenario, Ms. Keskey would 

still be indigent and without any ability to pay restitution. Her 

future ability to pay was not likely at all. 

The Court of Appeals acknowledged "the determination 

of a future ability to pay is somewhat speculative," but 
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concluded she could challenge the restitution order in the 

future. App. 4 (citing State v. Bennett, 63 Wn. App. 530, 534, 

821 P.2d 499 (1991)). But the Court of Appeals cites to a 

juvenile case that was decided over three decades ago, 

involving a completely different statute. In addition, that case 

was decided well before the legislature authorized the adult 

sentencing court to decline restitution if a person does not have 

the current or future ability to pay. See Laws of 2022, ch. 260, § 

3. 

Most importantly, the Court of Appeals ignores the plain 

language of the adult restitution statute, which specifically 

directs the court to determine a person's current or future ability 

to pay "at sentencing." RCW 9.94A.753(3)(b). Of course, the 

court can lower or waive restitution and accrued interest at a 

later date. Id. But the statute does not permit the court to 

impose a high amount of restitution on an indigent person based 

on the chance the person might become able to pay in the future 
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and require the indigent person to file a motion when, 

unsurprisingly, the debt becomes unbearable. 

The trial court's conclusion that Ms. Keskey had the 

future ability to pay $5,000 in restitution was untenable, and the 

Court of Appeals erred when it affirmed. This Court should 

grant review of this issue of substantial public interest. RAP 

13 .4(b )( 4). 

c. The trial court also erred when it ordered Ms. Keskey 

to pay restitution interest. 

The trial court also erred when it ordered Ms. Keskey to 

pay restitution interest to a government entity. 

Restitution accrues interest at the astonishing rate of 12 

percent. RCW 10.82.090(1). Interest on legal debt accrues even 

while a person is incarcerated and unable to pay. State v. 

Claypool, 111 Wn. App. 473, 476, 45 P.3d 609 (2002). Interest 

accumulation creates an increasingly insurmountable barrier to 

successful reentry. See Blazina, 182 Wn.2d at 836. 
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The legislature recognized the immense burden of 

requiring poor people to pay interest on LFOs and authorized 

courts to waive restitution interest in any case. RCW 

10.82.090(2); see also RCW 10.82.090(1) (eliminating interest 

on all other LFOs ). In determining whether to waive restitution 

interest, the court must consider the person's indigency status, 

their available funds and other financial liabilities, whether they 

are homeless or suffer from a mental illness, any impact on the 

payee, and "any other information" that "relates to not imposing 

interest on restitution." RCW 10.82.090(2). This is much 

broader than the court's authority to decline restitution principal 

to certain payees and is not limited to consideration of a 

person's current or future ability to pay. Compare id., with 

RCW 9.94A.753(3)(b). 

Ms. Keskey is unable to pay restitution principal, and she 

is also unable to pay interest. She is indigent. 5/19/23 RP 22. 

She has no income or assets. CP 28-33. There is no hardship for 

the payee in this case-a local agency-to not receive interest 
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on restitution. In addition, Ms. Keskey is elderly, disabled, 

suffers from multiple health conditions, and is entirely 

dependent on public assistance. CP 28-33. At the time of the 

restitution hearing, she was unemployed, and she explained it 

was unlikely she could find a job that could accommodate her 

many needs. CP 29. Even if she could find such a job, she 

would still be indigent and unable to afford her basic living 

expenses. CP 29-30, 33. All these circumstances weigh against 

imposing restitution interest. See RCW 10.82.090(2). 

Similar to the restitution principal, the Court of Appeals 

concluded Ms. Keskey could challenge the restitution interest in 

the future. App. 5. Again, the court cannot impose restitution 

interest on an indigent person based on the chance the person 

might become able to pay in the future and require the indigent 

person to file a motion when the debt becomes truly 

insurmountable. 

The trial court erred when it ordered Ms. Keskey to pay 

restitution interest, and the Court of Appeals was wrong when it 

14 



affirmed. This Court should grant review of this issue of 

substantial public interest. RAP 13 .4(b )( 4). 

2. In the alternative, the trial court erred when it did not 
protect Ms. Keskey's Social Security benefits from 
collection to satisfy restitution and interest, and the 
Court of Appeals was wrong to affirm. 

Ms. Keskey receives Social Security benefits, which are 

protected by federal law from collection to satisfy a legal debt. 

The Social Security Act's anti-attachment statute provides: 

The right of any person to any future payment under 
this subchapter shall not be transferable or 
assignable, at law or in equity, and none of the 
moneys paid or payable or rights existing under this 
subchapter shall be subject to execution, levy, 
attachment, garnishment, or other legal process, or to 
the operation of any bankruptcy or insolvency law. 

42 U.S.C. § 407(a). "[T]his provision requires that Social 

Security moneys cannot be reached to satisfy a debt." State v. 

Catling, 193 Wn.2d 252, 260, 438 P.3d 1174 (2019). 

When a person is reliant on Social Security funds, the 

trial court must specify that any legal fees or debt cannot be 

collected from those protected funds. In Catling, the 
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defendant's only source of income was Social Security benefits. 

Id. at 256. The trial court ordered the defendant to pay LFOs 

but failed to specify that the debt could not be satisfied using 

his Social Security funds. Id. at 255-56. 

This Court concluded the trial court did not have 

authority to order the defendant to pay off his debt using funds 

that are protected by the anti-attachment statute. Id. at 264 

(citing 42 U.S.C. § 407(a)). Therefore, this Court remanded to 

the trial court and directed it to revise the order to indicate the 

debt "may not be satisfied out of any funds subject to the Social 

Security Act's antiattachment statute." Id. at 266. This Court's 

holding in Calling applies to restitution and interest. Id. at 260. 

It is undisputed Ms. Keskey's Social Security funds are 

protected under the anti-attachment statute. But when the trial 

court issued the restitution order, it failed to direct that those 

benefits are protected from collection and cannot be used to 

satisfy restitution and interest. CP 18-26. 
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Even though the trial court never protected her Social 

Security funds in the restitution order, the Court of Appeals 

affirmed, concluding a notation in the judgment and sentence 

was sufficient. App. 5 n.2. A notation in a separate document is 

not enough. In Catling, this Court required the notation in both 

"the judgment and sentence and repayment order" to comport 

with the anti-attachment statute. 193 Wn.2d at 266 ( emphasis 

added). As such, the restitution order must explicitly protect her 

Social Security benefits. See State v. Sandoval, No. 82447-3-1, 

2022 WL 2047218 at *4 (Wash. Ct. App. June 6, 2022) 

(unpublished)4 (remanding under Catling "so that the trial court 

may amend the [restitution] order." (emphasis added)). 

The trial court erred when it failed to protect Ms. 

Keskey' s Social Security benefits in the restitution order, and 

the Court of Appeals was wrong when it affirmed. The Court of 

Appeals decision conflicts with this Court's holding in Cat ling 

4 Cited pursuant to GR 14. l(a) 
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and is an issue of substantial public interest. RAP 13.4(b )(1 ), 

(4). Even if this Court does not accept review, it should remand 

to the trial court to revise the restitution order and direct that 

restitution and interest cannot be satisfied from those benefits. 

F. CONCLUSION 

Based on the preceding, Ms. Keskey respectfully requests 

that review be granted pursuant to RAP 13 .4(b ). 

This brief is in 14-point Times New Roman, contains 
2,897 words, and complies with RAP 18.17. 

Respectfully submitted this 27th day of January 2025. 

BEYERL Y K. TSAI (WSBA 56426) 
Washington Appellate Project (91052) 
Attorneys for the Petitioner 
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F I LED 
1 / 1 3/2025 

Court of Appeals 
D iv ision I 

State of Wash ington 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

STATE OF WAS H I NGTO N ,  

Respondent ,  

V .  

DEBRA J EAN KESKEY, 

Appel lant .  

No. 85437-2- 1  

D IVIS ION ONE  

U N P U BL ISHED OP IN ION 

MAN N ,  J .  - Fol lowing her  convict ion for d rivi ng wh i le under the i nfl uence ,  Debra 

Keskey was ordered to pay restitution for property damage.  Keskey appeals the 

restitut ion order and argues the tria l  cou rt abused its d iscret ion by determ in ing that she 

had the futu re ab i l ity to pay restitution and by impos ing i nterest. We affi rm . 

On October 3 1 , 20 1 8 ,  Keskey was i n  the city of Everett (C ity) when she d rove 

th rough an i ntersect ion aga inst a red l i ght and struck a C ity bus .  Keskey was i nj u red 

and taken to the hosp ita l and a subsequent b lood test revealed an a lcoho l  concentrat ion 

h ig her than the lega l  l im it .  Keskey was charged with d rivi ng wh i le under the i nfluence of 

a lcoho l . 

App. 001 



No. 85437-2-1/2 

Keskey pleaded guilty and was sentenced to 1 5  months confinement. Keskey 

was also ordered to pay a $500 victim penalty assessment (VPA) in monthly 

installments of $25 commencing 30 days after release to be paid within 2 years. The 

State requested restitution in the amount of $9,668.68 for damage to the City bus. 

Keskey argued that there was no causal relationship between the restitution and the 

crime of driving under the influence. Keskey also argued that the Social Security Act 

prohibits the trial court from ordering her to satisfy debt because her only source of 

income is Social Security disabil ity benefits. 42 U .S.C.  § 407(a). At the restitution 

hearing, the trial court decided more information was needed regarding Keskey's abil ity 

to pay and gave Keskey additional time to provide supporting documentation or 

evidence. 

Keskey provided the following evidence. Keskey lost her job in 2022 when her 

employer's business closed. While incarcerated ,  Keskey did not receive public 

assistance and had a monthly income of zero. At the time, her only asset was $2,000 in 

savings to provide for her pets while she was incarcerated.  Keskey was also approved 

for work release through the Department of Corrections for jobs that would likely pay 

minimum wage. 

At the second restitution hearing, the trial court found that Keskey was indigent. 

The trial court determined that although indigency may be considered with regard to the 

amount of restitution ,  RCW 9.94A.760 states indigency is not grounds for fa i l ing to 

impose restitution. The trial court determined that Keskey had the future abil ity to pay 

based on her being approved for work release: 

-2-
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[T]he Cou rt also recogn izes the fact that she is i n  a posit ion where ,  as the 
Court understands ,  is about to be authorized to engage i n  work re lease so 
she does have some ab i l ity to pay the restitut ion that is owed in this case . 

What I 'm  inc l i ned to do i n  th is case is red uce the restitution to $5 , 000 ,  set 
a m in imum month ly payment at $50 per month , p rovide that that is to be 
paid with i n  60 months .  

The tria l  cou rt reduced the restitution amount pu rsuant to RCW 9 . 94A.753(3)(b) 

and ordered Keskey to pay $5 , 000 i n  month ly insta l lments of $25 .  Keskey t imely 

appeals the restitut ion order .  1 

I I  

Keskey argues the tria l  cou rt abused its d iscret ion by concl ud ing  she had the 

futu re ab i l ity to pay restitut ion and i nterest to the C ity . Keskey asserts that because she 

is ind igent she does not have the futu re ab i l ity to pay. Thus ,  Keskey argues , the tria l  

cou rt shou ld have determ ined she was not requ i red to pay under RCW 9 . 94A.753(3)(b) . 

We review a tria l  cou rt's decis ion to impose restitut ion for abuse of d iscretion .  

State v .  Gray, 1 74 Wn .2d 920 ,  924 , 280 P . 3d 1 1 1 0 (20 1 2) .  A tria l  cou rt must order 

restitut ion "whenever the offender is convicted of an offense which resu lts i n  i nj u ry to 

any person or damage to or loss of property . "  RCW 9 . 94A.753(5) ( 1 ) .  A defendant 

be ing ind igent is not g rounds for fa i l i ng to impose restitut ion .  RCW 9 . 94A.760 .  But the 

restitut ion statute a l lows a tria l  cou rt to use its d iscret ion to assess an ind igent 

defendant's ab i l ity to pay restitution : 

(b) At any t ime,  inc lud ing at sentencing , the court may determ ine that the 
offender is not requ i red to pay, or  may re l ieve the offender of the 
requ i rement to pay, fu l l  or  part ia l  restitution and accrued i nterest on 
restitut ion where the entity to whom restitut ion is owed is an i nsurer or 
state agency, except for restitution owed to the department of labor and 

1 The State also fi led a notice of appeal but later withd rew it .  

-3-
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i ndustries under chapter 7 . 68 RCW, if the court fi nds that the offender 
does not have the cu rrent or  l i kely futu re ab i l ity to pay.  A person does not 
have the cu rrent ab i l ity to pay if the person is ind igent as defined i n  RCW 
1 0 . 0 1 . 1 60(3) . 

RCW 9 . 94A.753(3) . 

The tria l  cou rt determ ined Keskey d id not have the cu rrent ab i l ity to pay based on 

ind igency but found that work re lease approva l supported a futu re ab i l ity to pay. And 

based on Keskey's fi nancia l  c i rcumstances , the tria l  cou rt exercised its d iscret ion under 

RCW 9 . 94A.753(3)(b) and s ign ificantly red uced the restitut ion amount. Keskey was 

ordered to commence payment 30 days after re lease . Because the determ inat ion of a 

futu re ab i l ity to pay is somewhat specu lative , "the mean i ngfu l t ime to examine the 

defendant's ab i l ity to pay is when the government seeks to co l lect the ob l igation . "  State 

v. Bennett , 63 Wn . App .  530 , 534 ,  82 1 P . 2d 499 ( 1 99 1 ) .  If Keskey has a hardsh ip  i n  the 

futu re ,  the restitution statute a l lows for mod ificat ion of month ly payments based on 

changed c i rcumstances and a l lows mod ificat ion of restitution as to amount, terms,  and 

cond it ions .  RCW 9 . 94A.753(2) , (4) . Keskey fa i ls  to estab l ish that the tria l  cou rt abused 

its d iscret ion by determ in ing she had the futu re ab i l ity to pay. 

Keskey also argues the tria l  cou rt abused its d iscret ion by order ing her to pay 

i nterest to the C ity because it fa i led to consider severa l statutory factors a l l  of which 

weigh  i n  favor of waivi ng i nterest . 

The tria l  cou rt has d iscret ion not to impose i nterest on restitution . RCW 

1 0 . 82 . 090(2) . Before a tria l  cou rt determ ines not to impose i nterest it must i nqu i re i nto 

and consider the fo l lowing : 

(a) whether the offender is ind igent as defi ned i n  RCW 1 0 . 0 1  . 1 60(3) or  
genera l  ru le 34 ; (b)  the offender's ava i lab le funds ,  as defi ned i n  RCW 
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1 0 . 1 0 1 . 0 1 0(2) , and other l iab i l it ies inc lud ing ch i ld  support and other lega l  
fi nancia l  ob l igations ;  (c) whether the offender is homeless ; and (d) 
whether the offender is menta l ly i l l ,  as defined in RCW 7 1 .24 . 025 .  

RCW 1 0 . 82 . 090(2) . 

Contrary to Keskey's assertion ,  the tria l  cou rt is requ i red to i nqu i re i nto and 

cons ider the above factors before decid ing not to impose i nterest. Here ,  the tria l  cou rt 

imposed i nterest and the statute does not requ i re consideration of the factors to do so . 

Moreover, Keskey may seek re l ief from paying i nterest fo l lowing re lease from 

confi nement if she cannot pay or if the pr inc ipa l  has been paid i n  fu l l .  RCW 

1 0 . 82 . 090(3) . Keskey otherwise fa i ls  to persuade us that the tria l  cou rt abused its 

d iscret ion by impos ing i nterest on restitution . 

We affi rm . 2 

WE CONCUR:  

2 Keskey alternatively argues that h e r  Social Secu rity benefits are protected by the Social 
Secu rity Act from col lection to satisfy a lega l  debt. The judgment and sentence expressly states that 
" lega l  fi nancia l  ob l igations may not be satisfied out of any funds subject to the Social Security Act's anti­
attachment statute , 42 U . S . C .  § 407(a) . "  Remand is not necessary to repeat the provis ion on the 
restitut ion order. 

Keskey also argues remand is necessary to str ike the VPA because she is i nd igent .  Because 
Keskey did not t imely appeal the judgment and sentence ,  the issue is waived . RAP 2 .4 ;  RAP 5 .2 .  

-5-

App. 005 



WASHINGTON APPELLATE PROJECT 

January 27, 2025 - 4 :07 PM 

Filed with Court: 

Appellate Court Case Number: 

Appellate Court Case Title : 

Superior Court Case Number: 

Transmittal Information 

Court of Appeals Division I 

85437-2 

State of Washington, Respondent v. Debra Jean Keskey, 
Appellant 

20- 1 -0 1 66 1 - 1  

The following documents have been uploaded : 

• 854372_Petition_for_Review _20250 1 27 1 60707D l 348329 _1 1 02 .pdf 
This File Contains : 
Petition for Review 
The Original File Name was washapp . 012725-09.pdf 

A copy of the uploaded files will be sent to : 

• Diane .Kremenich@co.snohomish. wa. us 
• matthew.pittman@co.snohomish.wa.us 

Comments : 

Sender Name : MARIA RILEY - Email : maria@washapp .org 
Filing on Behalf of: Beverly Kaiwen Tsai - Email : beverly@washapp .org (Alternate Email : 

wapofficemail@washapp .org) 

Address : 
1 5 1 1 3RD A VE STE 6 1 0  
SEATTLE, WA, 98 1 0 1  
Phone : (206) 5 87-27 1 1  

Note : The Filing Id is 20250127160707D1348329 


	A. IDENTITY OF PETITIONER
	B. COURT OF APPEALS DECISION
	C. ISSUES PRESENTED FOR REVIEW
	D. STATEMENT OF THE CASE
	E. ARGUMENT
	1. Ms. Keskey did not have the future ability to pay restitution and interest to a government agency, and the Court of Appeals was wrong to affirm the restitution order.
	a. Recognizing the immense burden and enduring consequences of legal debt, the legislature has limited the imposition of restitution and interest on people who cannot pay.
	b. Ms. Keskey is indigent, elderly, disabled, unemployed, and wholly reliant on public assistance. The trial court erred when it ordered her to pay restitution to a government agency.
	c. The trial court also erred when it ordered Ms. Keskey to pay restitution interest.

	2. In the alternative, the trial court erred when it did not protect Ms. Keskey’s Social Security benefits from collection to satisfy restitution and interest, and the Court of Appeals was wrong to affirm.

	F. CONCLUSION



